Introduction
Despite the unflinching public policy of some states never to negotiate with terrorists, realpolitik sometimes forces states to adopt a less strenuous path. Negotiating with terrorists is sometimes thought necessary to peacefully or humanely end particular terrorist incidents. One example is the Achille Lauro cruise ship hijacking in 1986, where Egypt and Italy attempted to negotiate an end to the crisis (and save the lives of the hostages), while the United States (US) used military force and declared itself 'completely averse to … any form of negotiation'. 1 In contrast, in 1986, US President Reagan secretly agreed to sell arms to Iran in return for promises to seek the release of US hostages. 2 It is a perennial humanitarian dilemma of governments whether to pay ransom to save hostages, 3 in light of fears that negotiation may encourage others to resort to political violence to secure a seat at the bargaining table. Since 11 September 2001 (9/11), there have been frequent abductions of journalists, humanitarian workers, employees of international reconstruction efforts, and military personnel by terrorist organisations in Afghanistan, Pakistan, Iraq and Palestine, often accompanied by political demands on the hostages' national governments -for example, to withdraw from occupied territories or Muslim lands. Negotiating with terrorists is also sometimes judged necessary by governments to resolve longstanding terrorist campaigns, beyond specific negotiations to end particular terrorist acts. Three iconic figures -Yasser Arafat (of the Palestine Liberation Organisation), Gerry Adams (of the Irish Republican Army (IRA)) and Nelson Mandela (of the African National Congress) -were at some point arguably responsible for or complicit in 'terrorism' by their organisations. Although there is still no internationally accepted definition of terrorism, 4 the deliberate, instrumental killing of civilians by at least some of the groups represented by these leaders as a means of political struggle counts as terrorism on even the narrowest definitions of the term. While the degree of responsibility of each of these figures differs (particularly in organisations with ostensibly separate political and military wings), it is startling how persons once regarded as terrorists were later embraced as legitimate representatives of political movements, entitled to a share of state power, entry into the world of international diplomacy, and even Nobel Prizes (Arafat in 1994, and Mandela in 1993). All were absolved of, or immunised from criminal responsibility for terrorism, as a necessary condition of full participation in political settlements. As these brief examples indicate, there has been considerable ambivalence in the response of the international community and different national governments towards the problem of how to respond to individual terrorist acts and sustained campaigns of terrorist violence. Responses vacillate between a desire to punish and deter terrorists through the strict application of the criminal law, and counter impulses to temper or even suspend the application of the law to mitigate the potential harm from exceptional threats of extreme violence. This chapter first outlines how international law has responded to the question of amnesties for serious international crimes, before extracting and elaborating some basic guidelines for their use. It then specifically examines whether terrorist acts raise similar or different considerations in relation to amnesties than other serious international crimes, before focusing on the impacts of terrorism amnesties on international security and justice issues.
The Lawfulness of Amnesties for International Crimes
While domestic legal systems are infused with discretionary political concepts such as immunities, amnesties and pardons, the availability of (domestic or international) amnesties for international crimes is an unsettled question. 
Amnesties and International Policy Considerations
Policy objections to amnesties include that they conflict with obligations to prosecute international crimes; thwart victims' rights to a remedy; and undermine the rule of law. 26 In some cases, far from promoting peace or reconciliation, amnesties may counter-productively foster perceptions of injustice and accentuate grievances, destabilising efforts to re-establish order or democracy in the aftermath of violence. In part, this is why some amnesties have later been overturned, often many years later (as in Latin America) where short-term gains are gradually overshadowed by the long-term implications of failing to remedy structural violence across society. On one view, prosecutions can be validly suspended in the short-term to ensure security, as long as there is the prospect of accountability at some point, and as long as the exceptional suspension of justice does not destroy the rule in favour of prosecution.
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In a recent example, in 2006 former Liberian President Charles Taylor was apprehended fleeing Nigeria, where he had earlier been granted asylum in an agreement to end 14 years of vicious civil war in Liberia. While his surrender to the Special Court for Sierra Leone for prosecution (including on terrorism charges) can be viewed as a victory for his victims, a prospective danger of not honouring amnesties is that strongmen may never agree to surrender power. Insistence on criminal justice over all else may carry a price in many more lives lost in the perpetuation of conflict.
Amnesties need not be a capitulation to power politics, but can be, depending on their form and mode of adoption, a necessary, pragmatic and principled concession to the political realities that bound the operation of law. Their importance lies not only in inducing the immediate end of conflict, but in establishing the conditions for a lasting peace. In some situations, promoting (if not necessarily achieving) 'a forgetting, an oblivion, so that thoughts of revenge or reprisal would not reopen the conflict' 28 may be preferable to criminal justice.
Indeed, a criminal justice model, with its emphasis on punishment and retribution, is not always the most appropriate way of dealing with international crimes or serious human rights abuses, including for cultural reasons in some circumstances. Alternative forms of truth-telling, such as reconciliation processes combined with amnesties, may contribute more effectively to peace building.
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Even where prosecutions are necessary, they may carry other costs which ought to be recognised. structural nature of violence across society. While a failure to individualise may create a culture of personal impunity, conversely too much individualisation of guilt can atomise responsibility in a way which fails to explain why violence occurred and how it might best be prevented from reoccurring, At a pragmatic level, criminal justice systems may simply be unable to cope with systemic, large-scale violence, where individual prosecutions would overwhelm the capacity of regular courts -as in Rwanda, where 100,000 suspected genocidaires languished for many years in pre-trial detention, without realistic prospects of coming to trial, until the gacaca system of village-based justice (adapted from local dispute resolution techniques) was brought into play (which itself raises distinctive questions of procedural fairness). In addition, societies recovering from conflict may have other priorities: reconstruction, development, rehabilitation, administrative and governmental reform and so on, which may have to be balanced against the availability of resources for investment in individual criminal trials.
Conditions of the Legitimacy of Amnesties
Any amnesty process must, however, satisfy minimum conditions if it is to carry and maintain its legitimacy. First, conferring amnesties or immunities, or exercising a discretion not to prosecute or extradite, 30 must be necessary as a last resort, to secure fundamental objectives such as the preservation of a fragile peace agreement or the survival of a transitional government, 31 national reconciliation, or to save lives. Allowing prosecution in such circumstances would imperil vital countervailing public interests. A corollary of this first condition is that if the preconditions for the grant of amnesties have disappeared -for example, where a party in a civil war resumes the use of violence -then agreement on amnesties must also dissolve. 32 The cost of these approaches is that criminal justice -including punishment, retribution, deterrence, and satisfaction for victims -is rationally traded for, or weighed against, other more pressing public goods.
Second, amnesties tailored to the specific circumstances of particular individuals following a fair and transparent determination procedure (such as a national reconciliation process) are more acceptable than blanket amnesties that immunise The Bill was sponsored by an indigenous-led government, which came to power as a result of the coup. The International Bar Association has criticised the proposal for being unilateral rather than negotiated; for immunising acts aimed at overthrowing a democratic government; and for encouraging impunity and a coup culture, not least because amnesties following an earlier coup in 1987 did not prevent the next coup.
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In a different example, in Palestine, Irgun leaders such as Menachim Begin, a future Israeli Prime Minister, were never brought to justice for 'terrorist' crimes committed during the violent struggle to establish Israel. Underlying the exclusion of self-amnesties or the beneficiaries of others' violations is a concern for non-discrimination, that is, that if amnesties are part of a reconciliation process, they should be extended equally to all participants in a conflict, without distinction.
Fourth, in most situations, since international crimes are matters of international concern, no single state should be permitted to decide unilaterally whether to confer amnesties. Although the views of the affected state should be accorded significant weight, they are not the exclusive consideration. 
Amnesties for Terrorism: Special Considerations?
In light of these general principles, it is important to note that amnesties for terrorism may raise different issues than those applying to existing international crimes. To begin with, there is not yet any general international crime of terrorism, so that acts of terrorism do not automatically trigger the same kind of legal analysis as war crimes, crimes against humanity or genocide, which have well-developed international legal frameworks and institutional responses (including the ICC, which does not, by contrast, have jurisdiction over terrorism).
Certain manifestations of terrorism have, however, been addressed by 13 sectoral anti-terrorism treaties, prohibiting and often criminalising physical acts such as hijacking, hostage-taking, bombings or the misuse of nuclear material. Those transnational criminal law treaties typically establish 'prosecute or extradite' regimes for the relevant offences, but fall short of creating customary international law crimes attracting universal jurisdiction under general international law (with the possible exception of the most well-established sectoral offences of hostage-taking and hijacking, which exist as parallel customary law prohibitions). Since 9/11, the international community has increasingly regulated 'terrorism' directly through the enforcement powers of the UN Security Council, which has required all states to criminalise terrorism in domestic law. 51 Terrorism is, therefore, of significant concern to the international community, and so the question of amnesties for terrorism arguably now attracts the interest of international law and cannot be left to domestic jurisdiction alone. At the same time, isolated or low-level terrorist acts of a purely domestic character may raise different considerations than high-intensity acts of international terrorism, and the latter will inevitably engage more issues of international law and policy than the former.
In many cases, war crimes or crimes against humanity will be typically more widespread and affect larger sections of the population than terrorism, and so amnesties for terrorism may not be justifiable as necessary to achieve national reconciliation or to restore harmony between rival ethnic or religious groups in the community. Indeed, prosecuting terrorism is often necessary precisely because terrorists attack the institutions of the state and the community that the state protects. State practice confirms that the international community considers terrorism wrongful precisely because it undermines the stability of political structures within which the life of the community may take place. 
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On the other hand, amnesties for terrorism may be appropriate where conflict is sectarian and affects significant parts of the population, or in specific cases where life is at imminent risk. In an effort to defuse a violent and widespread Islamist insurgency, in 1999 Algeria passed a Law on Civil Concord, which offered immunity from prosecution for insurgents who demilitarised. Immunity was not available for those who participated in collective massacres, rapes, or public bombings. Claimants were assessed by a three-member panel of judges and officials, and received housing and integration assistance if successful. The law was overwhelmingly approved by 98 per cent of Algerian voters. 54 As a result, 4500 insurgents laid down their weapons. cent of voters. 55 The Charter on Peace and National Reconciliation pardons those convicted or imprisoned for armed violence or support of terrorism. It also offers amnesties to those who renounce violence and disarm; those who were involved in networks of support for terrorism and who declare their activities to the authorities; and those sought in Algeria or abroad who present themselves to the authorities. Pardons and amnesties are not available to those involved in collective massacres, rapes, or public bombings. While human rights organisations have been critical of the Charter on Peace and National Reconciliation, 56 the real concern is not so much its text as the apparent failure of Algeria to seriously attempt to bring to justice those suspected of committing the serious crimes exempt from pardon or amnesty.
International terrorism affecting multiple states may require different analysis than predominantly domestic terrorism of the kind experienced in Algeria. Where terrorist acts affect multiple states, waiving prosecution or extradition should 'only be exercised in agreement between the nation and the states whose citizens and property are the object of the terrorists' acts'. 57 Illegitimate reasons for failing to bring terrorists to justice might include appeasement, fear of reprisals, or the protection of commercial interests. 58 The more serious the terrorist acts involved, the stronger the justification must be for waiving prosecution or extradition. Such decisions should not be taken arbitrarily or unilaterally, but should be based on a careful balancing of vital community interests, such as humanitarian needs, justice for victims, long-term peace, or sustainable political solutions.
Amnesties for Terrorism: a Role for the Security Council
Where terrorism threatens international peace and security, the Security Council is the natural body in which to consider claims of amnesty or immunity. The historical precedent, a 1937 League of Nations Convention to establish an international criminal court to prosecute international terrorism, did not maintain centralised control over amnesty decisions concerning international terrorism, but instead endowed the state responsible for enforcing the penalty against an offender with a right of pardon, to be exercised after mere consultation with the president of the court. 59 The drafters of the Convention rejected an alternative proposal to give the League Council the right of pardon, to be exercised on the motion of the state in which the sentence was to be carried out, the state against which the terrorism was directed, or the state of which the offender was a national. 60 Under the modern law since 1945, the UN Charter posits peace and security as higher values than justice, given its comparatively fleeting references to human rights in Article 1(3) (in contrast to detailed provisions on collective security enforcement under Chapter VII), the extensive preservation of domestic jurisdiction and national sovereignty, and the absence of explicit provisions on humanitarian intervention. Charter obligations prevail over other treaty obligations, 61 and the certainty of treaty responses to terrorism may need to yield to exceptional security interests. For example, at the provisional measures phase in the Lockerbie incident, the International Court of Justice (ICJ) accepted that Libya's rights under an anti-terrorism treaty (to prosecute rather than extradite a national) would likely impair the rights enjoyed by the UK and US under Security Council Resolution 748 (which demanded the surrender of the suspects to those countries). 62 It is clear that the drafters of the Charter anticipated exceptional circumstances where the maintenance of peace and security might conflict with efforts to remedy serious violations of human rights, including through international criminal justice processes. While it might be hoped, as former UN Secretary-General Kofi Annan writes, that '[j]ustice and peace are not contradictory forces' but forces that 'promote and sustain one another', 63 it cannot be ruled out that exceptions to that rule will arise.
In relation to ICC prosecutions of potential terrorism offences, Article 16 of the Rome Statute explicitly recognises the Security Council's competence in security matters by providing that the Council may postpone the investigation or prosecution of an international crime for a renewable 12-month period. 64 The
Council has relied on this provision to preclude temporarily the investigation or prosecution of ICC crimes by personnel from states not party to the Rome Statute engaged in UN operations. 65 While this particular measure has been criticised on a number of legal grounds, 66 it illustrates that a practical mechanism for managing the potentially competing interests of international justice and international security has been built into the ICC. The use of that mechanism may be perceived as legitimate where there is specific justification of the need to postpone the investigation or prosecution of a particular case to meet demonstrated security needs, in contrast to the foregoing example where the Council has given blanket immunity to a whole class of people without an individualised assessment of the relative interests of justice and security at stake.
Council interference with treaty frameworks is not to be lightly presumed, and the discontinuance of the Lockerbie case in the ICJ ensured that the question of the availability and conditions of review of Council measures that conflict with other treaty obligations remain undecided. Like political decisions to grant pardons or amnesties generally, Council decisions of this kind are not outside the realm of law; indeed: '[a] discretion can only exist within the law'. 67 If a duty to prosecute terrorism, or not to confer amnesties for serious crimes, were to emerge as a norm of jus cogens, then the Council may be prohibited from conferring amnesties, 68 if it is accepted that the Council cannot lawfully override norms of jus cogens. 69 Respect for jus cogens norms is arguably an outermost limit on the Council's security powers, even in its efforts to confront the serious threat of international terrorism.
The International Criminal Tribunal for the former Yugoslavia has specifically suggested that the jus cogens character of the international crime of torture would not permit a national amnesty to preclude an international or foreign prosecution, 70 although whether it would also displace a Security Council amnesty is less clear, given that the question of conflict of a jus cogens norm and a Chapter VII Security Council measure has not been definitively settled by any superior international court. State participation in anti-terrorism treaties may also be less attractive if they do not offer certainty and predictability, due to vulnerability to Council interference. There is the further danger that powerful states may attempt to circumvent treaty regimes by pursuing Council measures. At the same time, the Council's broad discretion under the Charter cannot be unduly fettered in dealing with serious terrorist threats to security, and criminal law responses may not always be the appropriate solution.
Amnesties for Terrorism: the Role of Prosecutorial Discretion
In addition to the Council's role with respect to amnesties in light of its powers concerning international peace and security, the ICC prosecutor has a discretion not to investigate where, '[t]aking into account the gravity of the crime and the interests of victims, there are nonetheless substantial reasons to believe that investigation would not serve the interests of justice'. 71 It is plausible to argue that the existence of a legitimate national amnesty, or amnesty under an international peace agreement, accompanied by alternative forms of justice 72 could supply a legitimate reason not to prosecute, though much may depend on the degree of latitude accorded to states by the prosecutor. Certainly, in national legal systems, the existence of a (foreign) amnesty may be a relevant factor in the ordinary exercise of prosecutorial discretion. 73 Further, the ICC must determine that a case is inadmissible where a state with jurisdiction has decided not to prosecute and the decision does not result from an unwillingness of the state to genuinely prosecute (art 17(1)(b) of the Rome Statute). 74 Acceptance by a national court or prosecutorial authority of a legitimate amnesty arguably does not amount to an unwillingness genuinely to prosecute. However, the ICC will consider whether the national proceedings or decision not to prosecute 'was made for the purpose of shielding the person concerned from criminal responsibility for crimes within the jurisdiction of the court', and whether any proceedings were conducted in a manner 'inconsistent with an intent to bring the person concerned to justice' (art 17(2)(a) and (b) respectively). 75 While a person may be brought to justice by means outside the criminal justice system, an amnesty does shield a person from criminal responsibility, notwithstanding any benevolent intention to effect justice by other means. The potential contradiction within these provisions may require creative interpretation to reconcile them. The Court may also consider amnesties in its inherent judicial discretion to control abuse of process.
The ICC may have to grapple with these issues in the near future. The Lord's Resistance Army (LRA) has entered into negotiations, brokered by Sudan, with the Ugandan government to end the 20-year civil conflict in northern Uganda, and Ugandan President Yoweri Museveni has offered immunity to LRA leader Joseph Kony and to the rebels as a whole. 76 This is despite Uganda's earlier request to the ICC that the LRA be investigated for war crimes and crimes against humanity, which resulted in the ICC issuing arrest warrants for Kony and others in 2005. 77 Subsequent pleas by Uganda for the ICC to abandon the case have not been favourably received, despite Uganda's view that this is necessary to stabilise the truce after August 2006. In principle, it may be correct to regard amnesties for ICC crimes as incompatible with the Rome Statute other than in exceptional cases where amnesties are conditional and alternative forms of justice are available. 78 The Ugandan example would not seem to satisfy these principles, but it is nonetheless an extremely hard case; the price of prosecuting the LRA could well be the disintegration of a fragile truce and a return to the vicious and unrestrained attacks on civilians by the LRA.
Conclusion
The Ugandan case is yet another example of the dilemma at the heart of the international community's ambivalence towards amnesties for serious crimes over many years. It may be that no strict legal rules can be formulated to encompass the myriad and complex factors that must be considered in evaluating the propriety of an amnesty in a particular case. Perhaps the best that can be done is to apply a series of guiding principles, such as those outlined earlier, which may assist in balancing the competing interests and in reaching a legitimate result that serves the ends of both justice and security as far as is possible in the circumstances.
These principles include: the existence of a sufficiently important end that amnesties are designed to realise; an individualised amnesty process (where possible); a democratic, participatory or consultative process for determining transitional justice mechanisms; the availability of alternative justice or accountability mechanisms, to prevent impunity and lack of redress for victims; the exclusion of self-interested amnesties; international or multinational participation in amnesty decision-making (where appropriate); and the preservation of a prosecution option for the most serious international crimes (where possible).
Amnesties are sometimes necessary to extricate a society from protracted conflict and to facilitate the immediate transition to peace and the establishment or restoration of democracy. While amnesties may offer immediate gains, the way they are framed and structured has a critical effect on whether immediate gains translate into enduring ones. The wrong kind of amnesties counterproductively destabilise peace and democracy in the longer term, as communal relief at the cessation of hostilities or terrorist violence simmers over, with the lapse of time, into dissatisfaction about impunity and the absence of genuine justice for victims. Even the best practice example of amnesty processes, South Africa, remains controversial. On the one hand, the South African Amnesty Committee concluded that the amnesty process made a meaningful contribution to a better understanding of the causes, nature and extent of the conflicts and divisions of the past. It did so by uncovering many aspects of our past that have been hidden from view, and by giving us a unique insight into the perspective and motives of those who committed gross violations of human rights and the context in which these events took place.
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On the other hand, critics observed that the process failed to secure the convictions of high-ranking perpetrators; most amnesty applicants only revealed what was already known to investigators; and senior leaders did not disclose their involvement in structural violence because amnesties were only available for specific acts, rather than structural participation in organisations.
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Some of these defects could be cured by reforming the structure of amnesty processes, and certainly careful attention must be given to formulating the procedures and powers of amnesty and truth commissions. 81 Local agency in the design of processes that are appropriate to cultural and resource conditions is vital, 82 though not necessarily an exclusive determinant of legitimacy.
Ultimately, amnesties should be understood as an outcome of a reconciliation process, rather than merely the vehicle for it -and they cannot be isolated from deeper institutional and structural reforms designed to redress and prevent violence. 83 Of necessity, this includes efforts to address the underlying causes that precipitate at least some terrorist violence. 
